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YV cmammi posenanymo npobremamuxy ymeepodiceHHs 6 YKpaini éepxoeencmea npasa ma
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introduction of European standards in the national system of the judicial mode and legal
proceeding.
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AKTYaJIbHOCTb CTATBH O0YCIIOBJIEHA YTBEPKICHHEM B YKpanHe BEpXOBEHCTBA MpaBa
nyTéM BHEAPEHUS EBPONEHCKUX CTAaHIAPTOB B HAIIMOHAIBHYIO CHUCTEMY CyAeOHOTO
YCTPOWCTBA U CyAONPOU3BOJICTBA.

Heabo craTrbm sBisgeTcss 0OOCHOBaHHME TIPa)JTaHCKOTO OOLIECTBA B COIUAIBHO-
MOJINTUYECKOM MbICIM HOBOro BpemMEHH, yCOBEPIIEHCTBOBAHMS CYAOYCTPOWCTBA B
YKpanHe B COOTBETCTBHM C €BPOIECHCKMMH CTaHAAPTAMHM KaK pPEATbHOIO YTBEPKICHUS
BEPXOBEHCTBA MpaBa B 00OIIECTBE.

BepxoBeHCTBO mpaBa ABISETCA OJHUM M3 OCHOBHBIX IPUHIUIIOB MOCTPOCHUS
IIPaBOBOI0 I'OCYIapCTBa.

[IpaBoBO€  rocymapcTBO  —  peajbHOE  BOIUIOLIEHHWE  KOHCTUTYLIMOHHOU
rOCyJapCTBEHHOCTH. B €ro OCHOBE JIEKUT CTPEMJICHHE OrPAaJUTh YEJIIOBEKa OT
rOCYJapCTBEHHOI'O TEppOpa, HACWIWS HaJ COBECTbIO, MEJIOYHOW OIEKH CO CTOPOHBI
OpraHoOB BJIACTH, TAPAHTUPOBATH MHIUBUIYaJbHYIO CBOOOIY M OCHOBHBIE MPaBa JTUYHOCTH.

[lonsiTue «mmpaBoBoe rocynapctBo» yrepauiochk Ha pybexe XVIII-XIX Bekos. Ho
caM TEPMHUH «IIPABOBOE T'OCYIapPCTBO» OKOHYATENIbHO 3aKpEnuiIcs B OOIIECTBEHHOW MBICIU
u topucnpynenuun B XIX Beke B Tpynax HeMmeukux topuctoB Kapmna Benbnepa, Pobepra
dbon Mons u ap. @unocodckoe 000CHOBaHHE WIEH MPABOBOTO rocyJapcTBa MMEETCs B
nuccnenoBanusax Mmmanynina Kanra.

[IpaBoBOE TOCYIApCTBO — 3TO TOCYJApPCTBO, OrPAHUYEHHOE B CBOUX JIEHCTBUSX
MpaBoOM, 3alUIIAIOIINUM CBOOOAY U APYyTUe MpaBa JMYHOCTH U MOJAYUHSIOUIUM BJIACTh BOJIE
CyBepeHHOro Hapoaa. KoHcTuTyuus, BBICTyMamooIIass CBOEro poja OOIIeCTBEHHBIM
JOTOBOPOM MEXKJy HapoOJOM M BJACTbIO, ONPEAEIAECT B3aWUMOOTHOIICHUS MEXIY
JUYHOCTBIO U BNACThIO. /{7151 TOro 4ToOBI HApPOJ MOT KOHTPOJIUPOBATH TOCYJApCTBO U OHO
HE MPEeBPaTHIIOCh B MOHCTPA, FOCTIOACTBYIONIETO HajJ OOIIECTBOM, CYIIECTBYET pa3zeiieHue
BJIaCTEH Ha 3aKOHOJATENIbHYIO, HCIIOTHUTENbHYIO U cyaeOnyto. [Ipuopurer npasa, kotopoe
oOnazaeT BCEOOIIHOCTHIO, pPACHpPOCTPaHAETCS B pPaBHOM Mepe Ha BCeX TpaxklaH,
rOCy/JapCTBEHHbIE M OOLIECTBEHHbIE MHCTUTYTHI, 3aIIMIIAET U OTCTAUBAET HE3aBUCUMBIN

101



['YMAHITAPHUII YACOITUC 2007, Ne 1

cyn[l,c. 170-171].

[lonsatne rpaxmaHckoro oOmecTBa NpUOOpETaeT KaTeropuaabHBIA CTaTyCc B
COLMABHO-TIOIUTUYECKON MBI HOBOTO BpeMeHH; B 3TOM KavyecTBe €ro enié HeT B Ooee
paHHHE STOXHW, W OHO HCUe3aeT B Tociemyromue. MIMEHHO HcTOpHUYecKoe cojepiKaHue
HoBoro BpemeHun — craHoBiIeHHE OypiKya3HOTO OOIIECTBa — OMPEACTHIO €ro OCHOBHBIC
CMBICITBI.

Bo-mepBrix, rpakaaHckoe 00IIecTBO €CTh CHHOHUM O0IIeCTBa B COOCTBEHHOM CMBICIIE
CJI0Ba — OOIIECTBO, PACCMOTPEHHOE BO BCEM MHOT000pa3uM €ro MaTepuagbHOU U TyXOBHOM
MPOAYKTUBHOM JESATEITHHOCTH.

Bo-BTOpBIX, rpaxkIaHCKOE OOIIECTBO MBICIHTCA KaK COOOIIECTBO TPaKIAaH, PaBHBIX B
CBOEM JIOCTOMHCTBE; OHO TPOTHBOCTOUT COCIIOBHO-Pa3/IeIEHHOMY OOIIECTBY, CBS3aHO C
ujeel caMmoepKaBHOCTH HApOJa, CYBEPEHHOCTH HAIIHIA.

B-TpeTbux, rpaxkmaHckoe OOIIECTBO paccMaTpUBAeTCs Kak ocolasi cTamusi pa3BHTHSA
oOmiecTBa, KOTOpas TMpeojojieBaeTcss (CHUMAeTCs) HalMOHAJIBHBIM TOCYJIapCTBOM.
OCOOCHHOCTh 3TOH CTaguM COCTOMT B TOM, YTO OHA XapaKTEPH3YeTCs aTOMHU3aluei
o0ImIecTBa, pacIIeIVIEHHEM OpPTaHWYeCKOH IEJOCTHOCTH Ha YacTHBIX HMHIWBUIOB,
OTYYXAEHHBIX JPYT OT Jpyra CBOMMH TNOTPEOHOCTSIMH, MHTEpecaMu. Takoe MOHUMaHHE
TPaKJAHCKOTO 00IIeCTBa, KOTOPOE, IO CYTH JieJia, KOHKPETU3UPYyeT U 0000IIaeT Takke 00a
Apyrux OOO3HAUEHHBIX BHIIIE AacleKTa JaHHOTO (EHOMEHa, MOIYUYWIIO pa3BEPHYTOE
o0ocHOBaHUE B comanbHO-punocodckoit Teopuu ['erens [9, c. 267].

OCHOBHBIMH MOMEHTaMH TPa)XTaHCKOTO oOmecTBa B uWHTeprperanuu [erens
SBIISIIOTCS: CUCTEMa MOTPEOHOCTEH, mpaBoCcyAne, MOMUIMS M Koproparus. [ 'pakaaHckoe
o011ecTBO, TOBOPS clI0BaMU caMoro ¢uiocoda, ecTb roCoACTBO HYKIbl U paccyaka. OHO
HE MOXXET MOKOUTHCS HAa CBOEH COOCTBEHHOW OCHOBE, JIMIIEHO CAMOCTOATEIHHOCTH. OHO
npearnojaracT B KAauecTBE CBOCH TPEANOCHUIKM TOCYNapCcTBO, HWOO JIOAM MOTYT
000COOUTHCS B KaU€CTBE YAaCTHBIX MHAWBHUIOB BHYTPHU LIEJIOr0 rocyaapersa [9, c. 268].

[To I'erenro, BBIXOJ COCTOUT B TOM, YTO «cepa TpakJaHCKOTO 0OIIeCTBa MEPEXOIUT B
roCyJIapCcTBO», KOTOPOE€ B OTJIMYME OT TPAXKIAHCKOTO OOIIECTBA, TAE KaXKIbIA caM
3a00TUTCA O cebe, eCTh «JIeUCTBUTEILHOCTh CyOCTaHIIMOHAIbHOM uen» [10].

[TpobneMpl rpak1aHCKOTO 001IeCcTBa pertatoTcs yepe3 cHatue. CHATHE, KaK U3BECTHO,
€CTh TUAIEKTUIECKHI MPOIIECC, B X0/I€ KOTOPOTO TO, YTO MPEo0IeBaeTcs (OTPUIIACTCS), HE
MCYEe3aeT, a CTAHOBUTCS MOMEHTOM 0oJiee BHICOKOW CTYNEHH Pa3BUTHS, B HAIIEM CITydae —
rocynapcrtsa [9, c. 268].

CnoBoM, rocy1apcTBO, YTOOBI PEIIUTh MPOOJIEMY TpaskJIaHCKOro OOIIecTBa — BBIUTHU
13 THOCTBHOTO ISl COIIMyMa MOPAJILHOTO TYIHKA, JOJDKHO MPHOOPECTH TaKOW BHJ U HAUTH
U1 ce0s Takoe MeCTO B OOIIEeCTBE, KOrJa OHO, 3aHHMasCh CBOEH COOCTBEHHOH
NESTeTbHOCTRIO, 3aHUMAETCS €0 TaKuM 00pa3oM, 4YTO BBIMOJHSIET OJAHOBPEMEHHO U
THYEcKHe QYyHKIUU. DTO — KJIto4eBas mpodiema couuanbHo-punocodcekoi mpicin HoBoro
BpEMEHH, HauyWHasI, IO KpaitHel mepe, ¢ ['000ca, cuMTaBIIero, 4YTo 3aKOHBI €CTh COBECTH
rocynapcTBa, U kKoH4yas KaHTom, ¢ ero pasBeleHHEM MOpAIH U MpaBa, KOT/Ia OHU B3aUMHO
JOTIONHSIOT JpPYT Jpyra Kak BHYTPEHHEE W BHEIIHEE BBIPAKEHHE OIHOTO U TOTO K€, W
I'erenem ¢ ero wuupeed rocynapcTBa Kak BOIUIOUIEHHOW HPABCTBEHHOCTH. Puiocodsl
MOHUMAIOT, YTO TOJBKO UYEpe3 pelIeHHE ATOW MpOOJIEeMBbl TPaKIAHCKOE OOIIECTBO MOXKET
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o0pecT HUCTOPUYECKYIO0 JIETUTUMHOCTh — CTaTh CHJIOH, KOTOpas oOecreynBaeT
KOJIOCCAJIbHBIA MaTEpHAJIBHBIA MPOIrpecc, HE paspyllas MOpalbHbIE, JYXOBHBIE OCHOBBI
obmecTsa [9, c. 272].

Heo0xonuMocTh BblieTeHUS Cy1e0HOM BJIaCTH B CAMOCTOSITENIbHYIO U HE3aBUCH-MYIO
BO3HUKJIa YK€ B aHTHUYHBIX rocyaapctBax. Maeu o pasgenenun Biacteil pa3paboTaHbl B
Tpynax Apucrotens, I[lnatona, Ilonubusa, DOnukypa U Ip., BOIUIOLIIEHBI B CyAeOHOM
MIPAaKTUKE aHTUYHOTO MUPA.

Nnest cyneOHOrO KOHTPOJsS, HEMOCPEACTBEHHO CBA3aHHAs C MJESAMHU 3alUThl IMpaB
JUYHOCTH, 0€3yCIIOBHO, UMEET JYyXOBHBIE aCMEKThl U YXOJUT CBOUMHU KOPHSIMHU B aHTUYHOE
npouuioe. Bmecte ¢ Tem, pa3BuTHe uaeu cyaeOHOro KOHTPOJISI HEMOCPEICTBEHHO CBS3aHO C
pazpaboranHoil MbicnuTensMu koHma XVII — nawama XVIII BekoB wujaeeit pasneneHus
BJ1acTeil. OCHOBOIIOJIOKHUKAMU KJIACCHUYECKOW TEOPUU PA3ACIICHMS BIACTEH, B OTINYUE OT
UX MPEALIECTBEHHUKOB, CO3JaHO COBEPIIEHHO HOBOE YHUBEPCAIBHOE YUEHHE O pa3/IeICHUN
BJIACTE€H, KOTOPOE IMOJYYWIO U TOJy4aeT BOIUIOUNIEHUE B  KOHCTUTYIIMOHHOM
3aKOHOJIATEIbCTBE U TOCYJApPCTBEHHOM CTPOMTEIBCTBE MPAKTHUUECKU BCEX CTpaH Mupa. B
CUCTEME MPHUYMH, KOTOpble OOYCIOBUIM 3apOXKJI€HUE U Pa3BUTHE HOBOW TEOPHUH, MPEXKIE
BCETro, CIeAyeT Ha3BaTb MCTOPUUYECKUI Mporpecc, KOTOPbIA MpOsSBUI ceds B Iepexojnie K
0osiee BBICOKOMY YPOBHIO COLMATbHON U FOCYAaPCTBEHHON CaMOOpTraHU30BaHHOCTH.

[lo MHEHUIO MHOTHX HccliejoBaTeliel, HanboJiee CyleCTBEHHbIE aCMEeKThl JOKTPHUHbI
paszfenieHus BiacTe U 0O0OCHOBaHUS POJIM CYJIEOHOM BIIACTU CPEIU WHBIX BETBEW BIIACTU
comepxarcs B Tpynax (paniy3ckux nonutudeckux Mmoicauteneit 1. JI. Monteckbe u XK.-
K. Pycco.

JIump B KOHTEKCTE TEOPHUM pa3ACNICHUs BIACTEH, HAIWYUSA «MEXaHU3Ma CHEPKEK U
IIPOTUBOBECOB», BO B3aMMHOM JCATEIBHOCTH OTACIBHBIX BETBEH BJIACTH BO3HUKIIA
BO3MOKHOCTb CTAaHOBJICHUS U Pa3BUTHSA B COBPEMEHHBIX JAEMOKPATHYECKHUX TOCYNapCTBaX
CaMOCTOSITEIFHOM M HE3aBHCHUMOM BETBH I'OCYJIapCTBEHHOM BJIACTH — CyAeOHOM BiacTtu [3,
c. 25].

MupoBoe coo0111ecTBO HaXOUTCS Ha MyTHU (POPMHUPOBAHUS HOBOTO MHUPOIMOPSAIKA, OT
ONTUMAaJIbHON OpraHU3alMKU KOTOPOIO 3aBUCHUT €T0 CYILECTBOBAHUE.

NuTencudukanus coTpyJHUYECTBA YKPAMHCKOTIO COLIMYMa C MHUPOBBIM COOOIIECTBOM
MOPOXKJIaeT yriayOieHre B3aWUMHOIO BIIMSHUS MEKIYHAPOJHOTO M HAIMOHAJIBHOIO IpaBa
Ykpaunbl. B cBoro ouepenp 3TOT MpoIecC BICUET 3a CO00M MHTEPHAIMOHAIHM3AIUIO I
TOMOTEHU3AIINIO TIPaBa, MPEACTaBIsis cOOOM OHY U3 OCHOBHBIX TEHACHLUN pa3BUTHS MpaBa
B XXI Beke [2, c. 115].

C 1uenpr0 COBEPIICHCTBOBAHMS W BHEJIPEHUS €BpPONEHCKUX CTaHAapTOB B
HallMOHAJIbHYIO CUCTEMY CYJIOYCTPOMCTBA U cynonpounsBoacTsa, 10 mas 2006 roga Ykazom
[Ipe3unenta Ykpaunsl O6bu1a 0100peHa KoHmenus ycoBepiieHCTBOBaHUS CyI0YCTPONUCTBA
JUISL YTBEPXKACHUS CIPABEUIMBOTO CyJla B YKpauHE B COOTBETCTBHHM C €BPOIECHCKHMH
CTaHJapTaMH.

OcHoBHbIMHE 3amadyamMu KoHuenuuu sBISETCS pealbHOE YTBEPKICHUE BEPXOBEHCTBA
mpaBa B OOIIECTBE U OOECHEYCHHE KaXKJIOro IPaBOM Ha CIpaBeIJIUBOE CyIaeOHOE
pa30bupaTenbCTBO B HE3aBUCUMOM W OecrnpucTpacTHOM cyze. JlanbHeiliiee pa3Butue
npaBocyausi B YKpauHe J[OJDKHO OBITh HAalpaBieHO Ha oOecnedyeHHue CIpaBeJIuBON
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CylleOHON mpoueaypbl, €€ YOpOIIeHHEe MU CO3JaHUE YCJIOBUHM i pEeIlIeHUs CIopa BO
BHeCyZeOHOM MOpPSIKE.

N3 texcra KoHumenmuum crenyer, 4To €€ Lelb — CO3/aTh LieJEHANpPaBICHHYIO,
00OCHOBAHHYIO HayYHO-METOJOJOTHUYECKYI0 OCHOBY Pa3BUTHS MPABOCYIWs Ha YKpauHe B
OvoKkaiime gecsaTh JIET.

3ajmayamMu JalbHEWIIEro pa3BUTHSA MPABOCYIUs SABISETCS peajbHOE YTBEpXKIEHUE
BEPXOBEHCTBA IpaBa B OOLIECTBE M oOecleyeHHe KaxJoMy IIpaBa Ha CIpaBeJIMBOE
cylleOHOe paccMOTpeHHe B He3aBUCUMOM cyje. CyIIHOCTh BEpXOBEHCTBA MpaBa COCTOUT B
TOM, YTO MpaBa 4YeJOBEKa M OCHOBOIIOJIararolire CBOOOABI €CTh T€ LEHHOCTH, KOTOpHIE
(bOpMHUPYIOT COJEpKaHUE U LEIEHANIPABIEHHOCTD JIeATEIbHOCTh FOCYAAPCTBA.

OpHako BEpXOBEHCTBO IIpaBa TaK U OCTAHETCS JOKTPUHOM, JIUIIEHHON MPaKTUYECKOTO
3HaYeHUsT [0 TeX TMOop, I[OKa CyIpu He OyIyT pPYKOBOACTBOBAaTbCS B CBOEHU
npodeccuoHanbHOU JeSTENHHOCTH TPUHIIMIIOM BEPXOBEHCTBA MpaBa.

B HOBOM ykpawHCKOM coIlMyMe COOCTBEHHAsl MpaBOBasi CHCTEMa JOJKHA ObITh
COBMECTHMA C MEXIYHAPOIHBIM NPABOM U CITOCOOHA CBOOOHO C HUM B3aMMOJICHCTBOBATb.
OT0 AocTuraercs NpU3HaHUEM JOMMHAHTBI MEXAYHAapOJIHOTO IMpaBa HaJl BHYTPEHHUM U
BCIIEZICTBUE ATOIO CYIIECTBEHHBIM U3MEHEHUEM HAIIMOHAIBHOIO MpaBa. B cooTBeTCTBUM CO
cTtatbéd 9 KOHCTUTYIIMH HAIIEro rocyaapcTBa, COCTAaBHOM YaCThIO €r0 MPABOBOM CHCTEMBI
SBJISIFOTCS. HOPMBI MEXKIYHAapOJHOTO IpaBa M MEXIyHApOJHbIE JOrOBOPHI, COTJIAaCHE Ha
paTuduKannio KoTopbix 1aHo BepxoBHoil Panoit Ykpaunsi [35, c. 4].

B pa3BuTHE KOHCTUTYIIMOHHBIX MOJOXKEHUW 3akoH YKpauHbl «O CydOyCTpOWCTBE»
3aKperIsieT, YTO BCceM CyObeKTaM MPaBOOTHOUIEHUI B YKpauHe rapaHTUpyeTcs 3aluTa UX
mpaB, CBOOO U 3aKOHHBIX MHTEPECOB HE3aBUCUMBIM U HETIPEAB3ATHIM CYJIOM, CO3AaHHBIM
COIJIaCHO 3aKkoHy. JlaHHOe mpaBoO, MpenoCcTaBiIsieMOe CyObEeKTaM MpPAaBOOTHOLIEHUH B
VYKpauHe HallMOHAJIbHBIM 3aKOHOJIATEIbCTBOM, COOTBETCTBYET MEXIYHAPOIHO-IIPABOBOMY
NPUHIIMITY, MpoBO3riaméHHoMy BceoOuieit aexnapanueil mpaB 4enoBeKa U IpakJaHUHA!
«Kaxnprii dyenoBek wuMeeT MpaBO Ha dS(PQPEKTUBHOE BOCCTAHOBJIEHHE B IIpaBax
KOMIIETEHTHBIMU HAI[MOHAJbHBIMM CyJaMU B Cllydae HapyIICHHUsS €ro OCHOBHBIX IpaB,
MIPEAOCTABICHHBIX EMY KOHCTUTYLIUEW WIIA 3aKOHOMY [6, C. 23].

B coorBerctBUM co BceoOmiedt  gekmaparuedt  mpaB  denoBeka  (ctT. 10),
MexnyHapoJHbIM MAKTOM O TPAKIAHCKUX W IMOJUTUYECKUX TpaBax (cT. 14) u apyrumu
nokymeHtamMu Opranuzannu OO0bennHEHHBIX Hanumii KakIblii 4eloBeK MMEET MpaBO Ha
CIpaBeAJIUBOE pa30UpaTeNIbCTBO €ro Jejia KOMIIETEHTHBIM, HE3aBUCUMBIM M OObEKTUBHBIM
cyaom [7, c. 53].

Bo MHOrmx MeXIyHapoJHBIX akTax, B 4acTHOCTM B OCHOBHBIX MpHUHIMIAX
HE3aBUCUMOCTHU CYJEOHBIX OpraHOB, 0J00pEHHbIX pe3otouusamu ['enepanbHoil Accambien
OOH ot 29 Hos0ps u 13 gexabps 1985 roma oTrmedanoch, 4TO rocynapcTBa OOs3aHbI
CO3/1aTh YCJIOBUSI HE3aBUCHMOTI'O MPABOCYIWS IJIsl pealu3aliy MpaB TpaxkiaH Ha CcyaeOHYI0
3amuTy [8, c. 168—170].

Takum o00pa3oM, B HacToslilee BpeMsi JeMOKpaThuyeckue npeoOpa3zoBaHusi, KOTOpPbIE
MPOUCXOJAT  CEroJHs B  HAIIeM  TOCYJapcTBE,  HEPa3pbIBHO  CBA3aHbl  C
YCOBEPIIEHCTBOBAHUEM CYyAE€OHOM CHCTEMBl U TPa)XJaHCKOro OO0IIecTBa M SBISIOTCA
OCHOBOM YTBEp)KJIEHUS IPaBOBOIO TOCYAAapCTBA B COOTBETCTBUM C €BPONEHCKUMU
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crangapramu. CerogHs B YKpawHE JOJDKHO AKLUEHTHUPOBATHCS BHUMAHUE HMMEHHO Ha
rOCyapCTBEHHO-IIPABOBOM  aCIIEKTE€ COLMAJIbHOW HAIpPaBICHHOCTH, KOTOpas OTBEYacT
IJI00aTbHBIM ~ SKOHOMMKO-COIIMAIBHBIM ~ MPE0OPa30BAHUSIM,  COLMAIBHO-TOIUTHYECKON
OpHEHTAILINH TOCyAapcTBa Y KpanHbl Ha IyTH BCTyIuieHus B EBponerickuit Coros.
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